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having legal efficacy which fulfilled certain conditions of form, 
and could be established by one or other of certain rigidly de- 
fined modes of proof."* In later times the spoken or written 
word usually sufficed, but it must have been spoken or written. 
Conditions were not implied, they must be express. Today, how- 
ever, "the court looks to the purpose and effect of the contract 
as a whole as a guide to the probable intention of the parties."" 
We find now courts enforcing obligations where there is no 
technical consideration, and no technical meeting of minds. 
Courts now compel a creditor to recognize a suretyship relation 
into which his debtor has entered without his consent, and to 
be bound thereafter by the equitable rules of suretyship." 

The doctrine of privity is nearly at an end; it has completely 
passed away so far as the rights of the assignee are concerned; 
it has ceased to trouble in many jurisdictions where the as- 
signee expressly promises to perform. The conflict between 
Robinson v. Rispin^^ and the principal case is the dying strug- 
gle to preserve the express promise and sacrifice the expecta- 
tions of the parties and their right to a simple procedure. To 
sustain the requirement of privity the court in Lisenby v. New- 
ton'^ reverts back 300 years to the ancient law of Touchstone, 
Spencer's Case and Coke. With those authorities it could have 
been as easily established that a contract could not be assigned 
at all. It is to be hoped that the Supreme Court will soon have 
an opportunity to settle the matter, and it is further to be hoped 
that the Supreme Court will take the lead in establishing the law 
that the operative act which brings into existence a legal obli- 
gation does not necessarily consist of express words, but that 
rights and duties may be fixed by the law in accordance with 
sound social policy, from a consideration of the relationships in 
which the parties have entered or find themselves.'' 

A. M. K. 

Deeds: Filling in Blanks: Nature of Authority Re- 
quisite Therefor. — Blanks in deeds can be filled by an agent 
only when his authority so to do is in writing. This was the 

* Williston's Wald's Pollock on Contracts, 149. 

"Idem, p. 321. 

*° Brandt, Suretyship and Guaranty (3rd ed.) § 1, where the surety- 
ship relation arising from the assignment of leases and mortgaged prop- 
erty is referred to. 

11 Supra, n. 2. 

1" Supra, n. 6. 

1* The case law sustains the doctrine of the principal case, 5 C. J. 
976, Shepich v. Kent Lumber Co. (1898) 19 Wash. 296, 53 Pac. 160. Even 
Cutting Packing Co. v. Packers Exchange, supra n. 5, has little support- 
ing authority. Williston on Sales and Mechem on Sales do not mention 
the case, nor does Ruling Case Law for this point. The Cutting Packing Co. 
case is approved at 5 C. J. 976, but the other citations are not in point, 
except perhaps Corvallis & A. R. R. Co. v. Portland, E. & E. Ry. Co. 
(1917) 163 Pac. 1173 (Ore.). 



122 CALIFORNIA LAW REVIEW 

rule laid down by the Supreme Court of California in the case 
of Harris v. Barlow} In ejectment brought by the grantees 
against the grantors under a deed where the blanks had been 
filled in by parol authority before delivery, judgment was for 
the grantors on the ground that by the Statute of Frauds the 
notary who filled in the grantees' names ought to have been 
authorized to do so in writing. His authority being merely by 
parol, there was no vaHd delivery. The decision was based 
entirely upon the authority of Upton v. Archer.^ 

In the last named case, plaintiff left a deed executed in 
blank with his agent, giving him parol authority to fill in the 
names of designated grantees; but the agent filled in defendant's 
name and delivered the deed to him. The court held that since 
the agent's authority was not in writing, the instrument never 
became plaintiff's deed but was void by the Statute of Frauds. 
The words of the statute then in force' have been practically re- 
enacted in the Code of Civil Procedure.^ 

The soundness of the reasoning of the court in applying the 
Statute of Frauds to both these cases may well be questioned. 
These cases should be decided by the law applicable to deeds, 
not by the law applicable to ordinary writings. An examination 
of the circumstances surrounding the passage of the Statute of 
Frauds will make this plain. At common law, deeds had to 
be under seal, and of necessity, in writing. When the statute 
was passed in 1676, its avowed purpose was to require a writ- 
ing for those contracts which could previously have been en- 
tered into by parol. It was not intended to have and never has 
had any application to deeds. In California in 1871, the date 
of the decision in Upton v. Archer, deeds were still governed 
by the common law rules as to sealed instruments, and the Stat- 
ute of Frauds had no effect upon them. We have now abol- 
ished sealed instruments.* But in place of the old law of deeds, 
we have substituted a new, statutory law of deeds; and this 
new law of deeds is as far beyond the purview of the Statute 
of Frauds as was its predecessor. Both on principle and au- 
thority" it is submitted that the court erred in applying the 
Statute of Frauds to these cases. 

Although the decision is based entirely upon the Statute of 
Frauds, Upton v. Archer is almost universally cited for the 
proposition that authority to fill in blanks in deeds must be by 

1 Harris v. Barlow (March 10, 1919), 57 Cal. Dec. 318, 179 Pac. 682. 

2 Upton V. Archer (1871) 41 Cal. 85, 10 Am. Rep. 266. 
sCal. Stats. 1850, p. 266. 

*Cal. Code Civ. Proc, 5 1971. 

" Cal. Civ. Code § 1629. 

6 Board of Education of Minneapolis v. Hughes (1912) 118 Minn. 
404, 136 N. W. 1095, 41 L. R. A. (N. S.) 637; Browne on the Statute of 
Frauds (Sth ed.) pp. S-6. 
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deed. The application or refusal to apply this rule is the ground 
of decision in practically all the cases which involve this ques- 
tion. 

It is elementary law that an instrument does not become a 
deed until delivered. Filling in blanks in a written document 
before delivery is, then, not properly speaking, the alteration 
of a deed. It is merely the altering of statements written upon 
a simple piece of paper for which parol authority is sufficient. 
But many courts overlook this distinction and decide the cases 
before them as though the instruments had been delivered, and 
were in truth deeds. 

At common law, authority to fill in blanks in a deed could 
only be given by an instrument of equal dignity — a deed. This 
principle was distinctly laid down in Hibblewhite v. McMorine' 
and this case is still the law in England. The American courts 
long took the English view, and Upton v. Archer is usually 
cited as authority for this doctrine. 

But with the abolition of sealed instruments, the courts modi- 
fied their position. It was held that as deeds need no longer be 
under seal, and parol authority is now recognized in the federal 
courts* and in the courts of most of the states* as being suffi- 
cient for this purpose. Perhaps the most frequently cited case 
on this point is Drury v. Foster." 

While some states require the power to be given expressly, 
many courts allow the blanks to be filled by agents acting under 
implied authority." The old rule requiring authority to be 
given by deed has been insisted upon in but one case during 
the present decade'^, with the exception of the case now before 
us. An examination of modern American authority shows the 
almost universally accepted rule to be that blanks in deeds may 
be filled by parol authority; and that this authority may be ex- 
press or even implied. 

Turning to the cases under review, Upton v. Archer cannot 
even be justified upon its facts. An estoppel might have been 
worked out, as was intimated by Belcher, C., in the only Cali- 
fornia case*' until Harris v. Barlow, wherein Upton v. Archer 
was cited. Further the blanks were filled in before the instru- 
ment was delivered; and no question of the alteration of deeds 

■< (1840), 6 M. & W. 200, 151 Eng. Rep. 380. 

«Burk V. Johnson (1906) 146 Fed. 209, 76 C. C. A. 567. 

»Cribben v. Deal (1891) 21 Ore. 211, 27 Pac. 1046; Hall v. Kary 
(1907) 133 la. 465, 110 N. W. 930, 119 Am. "St. Rep. 639; Derry v. 
Fielder (1908) 216 Mo. 176, 115 S. W. 412; Mechem on Agency (2nd 
ed.) § 213. 

"Drury v. Foster (1864) 2 Wall. 24, 17 L. Ed. 780. 

^> Board of Education of Minneapolis v. Hughes (1912) 118 Minn. 
404, 136 N. W. 1095, 41 L. R. A. (N. S.) 637. 

"Macurda v. Fuller (1916) 225 Mass. 341, 114 N. E. 366. 

"Dolbeer v. Livingston (1893) 100 Cal. 617, 35 Pac. 328. 
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was in any way involved. Finally, the case falls clearly within 
the rule that where one of two innocent parties must suffer from 
the wrongful act of a third party, he who made possible the 
commission of that wrongful act must bear the loss. In the 
light of principle and of the current of authority in the other 
direction, the Supreme Court would have done well if it had 
overruled Upton v. Archer. 

The holding in the case under review may be defended on 
the ground that no valid delivery was made. The authority 
for the delivery was revoked by the grantors, rendering the 
subsequent handing over of the deed to the grantees ineffectual. 
The blanks, as in Upton v. Archer, were filled in before deliv- 
ery; and hence before the instrument became a deed. But 
even regarding the instrument as a deed before the grantee's 
name was inserted, the requirement that the authority to fill in 
blanks must be in writing is so far contrary to the most care- 
fully considered opinions rendered by the best judges of the 
country as to engender regret of the adherence of our Supreme 
Court to a principle laid down in the days of sealed instru- 
ments. 

L. B. S. 

Execution of Wills: Signing by the Witnesses in the 
Presence of One Another. — In Estate of Dow,^ for the first 
time in California, the question arises as to whether or not the 
witnesses to a will must sign in the presence of one another. 
In two previous cases the point had incidentally come up. In 
the first of these, the Estate of Toomes,^ one of the objections 
to the will was on the ground that it was not executed and at- 
tested as required by the provisions of the code,^ because the sub- 
scription was not made in the presence of the attesting wit- 
nesses, and that the testatrix did not acknowledge before them 
that the will was made by her authority. But the facts vrere 
found, first, that the testatrix had made her mark to the in- 
strument; second, that she had declared it to be her will and 
testament in the presence and hearing of the witnesses, and, 
finally, that the witnesses subscribed the same at her request, 
in her presence and in the presence of each other. In Estate 
of Cartery,* one of the questions submitted to the jury was 
whether "the subscribing witnesses signed the proposed will in 
the presence of the deceased and of each other and at her re- 
quest." The jury's answer being in the affirmative the trial 
court upheld the execution of the will and' the Supreme Court 
affirmed this judgment. 

1 (August 25, 1919) 58 Cal. Dec. 165. 

2 (1880) 54 Cal. 509, 517, 35 Am. Rep. 83. 
a Cal. Civ. Code, § 1276. 

* (1880) 56 Cal. 470. 



